SECTION 00500


STANDARD FORM OF AGREEMENT BETWEEN OWNER
AND CONTRACTOR ON THE BASIS OF A STIPULATED PRICE




THIS AGREEMENT is dated as of the               day of                           in the year 20      by and between El Paso Water Utilities-Public Service Board, a component unit of the City of El Paso, a Texas municipal corporation (hereinafter called OWNER), and 								 (hereinafter called CONTRACTOR).  OWNER and CONTRACTOR, in consideration of the mutual covenants hereinafter set forth, agree as follows:

ARTICLE 1.	WORK

CONTRACTOR shall complete all Work as specified or indicated in the Contract Documents.  The work is generally described as follows:

(FILL IN PROJECT NAME)

The work under this contract shall be for furnishing all labor, materials, transportation and services for the construction and installation of the following work:


(FILL IN PROJECT DESCRIPTION)


ARTICLE 2.	ENGINEER

The Project has been designed by _				_ who is hereinafter called ENGINEER and who is to act as OWNER's representative, assume all duties and responsibilities and have the rights and authority assigned to ENGINEER in the Contract Documents in connection with completion of the Work in accordance with the Contract Documents.

ARTICLE 3.	CONTRACT TIME (Revised 9/2/92, 10/9/98, 6/3/99, 4/13, 10/16/20)

3.1	The Work will be Substantially completed within ___ Calendar Days from the date when the Contract Time commences to run as provided in Paragraph 4.01 of the General Conditions, and as revised in Supplementary Conditions, and completed and ready for final payment in accordance with Paragraph 15.06 of the General Conditions, and as revised in the Supplementary Conditions, within ___ calendar days.  Final completion includes CONTRACTOR’S resolution of all punch list items and CONTRACTOR’S submission of required close-out documentation.  Any failure of the CONTRACTOR to complete the project within the contract time will be considered a material breach of this contract.
3.2	Liquidated Damages.
*************************************************************************************
NOTE TO SPECIFIER:  This section should contain the same language as is in ARTICLE 11, SC-11.11 with regards to Liquidated Damages:

This section can be modified for a lump sum, per diem amount or can be tied to a Milestone(s) date(s), if desired.  Insert the following language for a contract requiring a fixed amount per day:

3.2	Liquidated Damages.  OWNER and CONTRACTOR recognize that time is of the essence of this Agreement and that OWNER will suffer financial loss and public inconvenience if the Work is not completed and the submittals are not submitted within the times specified in Paragraph 3.1 above, plus any extensions thereof allowed in accordance with Article 11 of the General Conditions.  They also recognize the delays, expense and difficulties involved in proving in a legal proceeding the actual loss suffered by OWNER if the Work is not completed on time.  Accordingly, instead of requiring any such proof, OWNER and CONTRACTOR agree that as liquidated damages for delay (but not as a penalty) CONTRACTOR shall pay OWNER the sum of _______________________ ($Amount in numbers) for each Calendar Day that expires after the time specified in the Agreement for Substantial Completion until the Work is substantially complete.  After Substantial Completion, if CONTRACTOR shall neglect, refuse or fail to complete the remaining Work within the Contract Time or any proper extension thereof granted by OWNER, CONTRACTOR shall pay OWNER _______________________ ($Amount in numbers) for each Calendar Day that expires after the time specified in the Agreement for completion and readiness for final payment.

For a project that includes interim Milestone Dates, insert language similar to the following:


3.2	Liquidated Damages.  OWNER and CONTRACTOR recognize that time is of the essence of this Agreement and that OWNER will suffer financial loss and public inconvenience if the Work is not completed and the submittals are not submitted within the times specified in Paragraph 3.1 above, plus any extensions thereof allowed in accordance with Article 11 of the General Conditions.  They also recognize the delays, expense and difficulties involved in proving in a legal proceeding the actual loss suffered by OWNER if the Work is not completed on time.  Accordingly, instead of requiring any such proof, OWNER and CONTRACTOR agree that as liquidated damages for delay (but not as a penalty) CONTRACTOR shall pay OWNER the sum per day as noted below per milestone for each and every milestone date as defined in Section 01010 of these Specifications and which the Contractor fails to meet.  For each milestone date, liquidated damages shall be computed from the milestone date until the date the milestone task is completed.

	               Liquidated Damages
	               -----Per Day------

Milestone		Milestone
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(Insert description of				(Insert dollar		(Insert Dollar
item tied to milestone				Amount)		Amount)
date)

Milestone No. 1	(Insert date or number of Calendar Days to complete) after the day the Contract Time commences.

Milestone No. 2	(Insert date or number of Calendar Days to complete) after the day the Contract Time commences.
*************************************************************************************

ARTICLE 4.	CONTRACT PRICE (Revised 10/12/92, 6/7/93; 2/13/97)

4.1	OWNER shall pay CONTRACTOR for completion of the Work in accordance with the Contract Documents in current funds, per the attached CONTRACTOR's Bid in accordance with the below listed separate charges:

	MATERIALS TO BE INCORPORATED IN
PROJECT NOT SUBJECT TO SALES TAX:
	
$_______________________


	LABOR TO BE INCORPORATED IN
PROJECT NOT SUBJECT TO SALES TAX:
	
$_______________________


	RENTAL EQUIPMENT
AND OTHER TAXABLE ITEMS:
	
$_______________________


	OTHER (I.E. BONDS, INSURANCE,
CAPITAL EQUIPMENT, ETC.)

	
$_______________________


	
	

	*TOTAL CONTRACT:
* (TOTAL MUST EQUAL TOTAL BID PRICE)

	$_______________________




ARTICLE 5.	PAYMENT PROCEDURES (Revised 5/14/96, 7/13, 10/16/20, 3/4/22)

CONTRACTOR shall submit Applications for Payment in accordance with Article 15 of the General Conditions and Article 15 of the Supplementary Conditions. Applications for Payment will be processed by ENGINEER as provided in the General Conditions.

5.1	Progress Payments.  OWNER shall make progress payments on account of the Contract Price on the basis of CONTRACTOR's Applications for Payment as recommended by ENGINEER for Work which is completed in accordance with the terms and conditions of the Contract Documents.  All progress payments will be on the basis of the progress of the Work measured by the schedule of values established in Paragraph 2.03 and referenced in Paragraph 2.05 of the General Conditions (and in the case of Unit Price Work based on the number of units completed and accepted) or, in the event there is no schedule of values, as provided in the General Requirements.  Each invoice, regardless of contract type, shall contain a summary indicating the budget, the current invoiced amount, less a withholding of a 5% retainage amount, and the billed to date figure.

Prior to Substantial Completion, progress payments will be made in an amount equal to the percentages indicated below, but, in each case, less the aggregate of payments previously made and less such amounts as ENGINEER shall recommend, or OWNER may withhold, in accordance with Paragraph 15.06 of the General Conditions.

Ninety-five percent of Work completed (ninety percent for contracts under $400,000.00), including 95 percent of materials and equipment not incorporated in the Work (but delivered, suitably stored and accompanied by documentation satisfactory to OWNER as provided in Paragraph 15.01 of the General Conditions).

5.2	Final Payment.  Upon final completion and acceptance of the Work in accordance with Article 15 of the General and Supplementary Conditions, OWNER shall pay the remainder of the Contract Price as recommended by ENGINEER as provided in said Article.

ARTICLE 6.	CONTRACTOR'S REPRESENTATIONS (Revised 10/12/92, 7/13, 11/9/17, 10/16/20, 3/4/22)

In order to induce OWNER to enter into this Agreement, CONTRACTOR makes the following representations:

6.1	CONTRACTOR has familiarized itself with the nature and extent of the Contract Documents, Work, site, locality, and all local conditions and Laws and Regulations that in any manner may affect cost, progress, performance or furnishing of the Work.

6.2	CONTRACTOR has studied carefully all reports of explorations and tests of subsurface conditions and drawings of physical conditions which are identified in the Supplementary Conditions as provided in Paragraph 5.03 of the General Conditions, and accepts the determination set forth in Paragraph SC‑5.03 of the Supplementary Conditions of the extent of the technical data contained in such reports and drawings.

6.3	CONTRACTOR has obtained and carefully studied (or assumes responsibility for obtaining and carefully studying) all such examinations, investigations, explorations, tests, reports and studies (in addition to or to supplement those referred to in Paragraph 6.2 above) which pertain to the subsurface or physical conditions at or contiguous to the site or otherwise which may affect the cost, progress, performance or furnishing of the Work necessary for the performance or furnishing of the Work at the Contract Price, specifically within the provisions of Paragraph 5.03 of the General Conditions.  CONTRACTOR understands that the correctness of such information is not guaranteed by the OWNER or the ENGINEER and CONTRACTOR understand(s) that the conditions encountered in performing the work may be different from the approximations shown.

6.4	CONTRACTOR has reviewed all information and data shown or indicated in the Contract Documents with respect to existing Underground Facilities at or contiguous to the site and assumes responsibility for the location of said Underground Facilities as determined by his or her own field investigations.  CONTRACTOR understands that the correctness of such information is not guaranteed by the OWNER or the ENGINEER and CONTRACTOR understand that the conditions encountered in performing the work may be different from the approximations shown.

6.5	CONTRACTOR has correlated the results of all such observations, examinations, investigations, explorations, tests, reports and studies with the terms and conditions of the Contract Documents.

6.6	CONTRACTOR has given ENGINEER written notice of all conflicts, errors, or discrepancies that he has discovered in the Contract Documents and the written resolution thereof by ENGINEER is acceptable to CONTRACTOR.

6.7 CONTRACTOR affirms it is not a foreign-owned company that is owned or controlled by citizens of or directly controlled by the government of China, Iran, North Korea, Russia or a designated country pursuant to Chapter 2274 of the Texas Government Code.  Additionally, CONTRACTOR affirms it is not a company that is headquartered in China, Iran, North Korea, Russia, or a designated country pursuant to Chapter 2274 of the Texas Government Code.

6.8	CONTRACTOR affirms it does not boycott Israel and will not boycott Israel during the term of the Agreement.

6.9	In accordance with Chapter 2274 of the Texas Government Code, CONTRACTOR affirms that it does not boycott energy companies and will not boycott energy companies during the term of the Agreement.

6.10	In accordance with Section 2274.002 of the Texas Government Code, CONTRACTOR affirms that it does not have a practice, policy, guidance or directive that discriminates against a firearm entity or firearm trade association and will not discriminate during the term of the Agreement against a firearm entity or firearm trade association.

ARTICLE 7.	CONTRACT DOCUMENTS (Revised 11/16/94, 1/12/11, 7/13, 11/2/16, 10/16/20, 3/4/22)

The Contract Documents which comprise the entire agreement between OWNER and CONTRACTOR concerning the Work consist of the following:

7.1	CONTRACTOR's Bid (Section 00300)

7.2	Agreement (Section 00500)

7.3	Performance and Payment Bonds, and Certificate of Insurance, and insurance policies identified as Sections 00610, 00630 and 00650.

7.4	Notice of Award.

7.5	General Conditions (Section 00700)

7.6	Supplementary Conditions (Section 00800)

7.7	Supplement for Special-Funded Project (Section 00805) – IF APPLICABLE

7.8	General Wage Rates (Section 00840)

7.9	Specifications bearing the title Project Manual for the Construction of 									 consisting of division numbers                       through       , and Exhibit               as listed in table of contents thereof.

7.10	Drawings consisting of a cover sheet and sheets listed in the Index to Drawings, each sheet bearing the following general title:

CITY OF EL PASO, TEXAS
EL PASO WATER UTILITIES - PUBLIC SERVICE BOARD

__________________________________________________
__________________________________________________

__________________________________________________


(Drawings not attached to this Agreement.)

7.11	Addenda numbers              to              , inclusive (not attached to this Agreement.)

7.12	Documentation submitted by CONTRACTOR prior to Notice of Award (Pages                to              , inclusive).

7.13	Contractor Health and Safety Plan

7.14	The Instructions to Bidders, Information Available to Bidders, Bid Form and Bid Security, as well as any supplements to the Bid Form.

7.15	The following which may be delivered or issued after the Effective Date of the Agreement and are not attached hereto:  All Written Amendments and other documents amending, modifying, or supplementing the Contract Documents pursuant to Paragraphs 11.01 of the General Conditions.

7.16	The documents listed in Paragraphs 7.2 et. seq. above are attached to this Agreement (except as expressly noted otherwise above).

There are no Contract Documents other than those listed above in this Article 7.  The Contract Documents may only be amended, modified or supplemented as provided in Paragraphs 11.01 of the General Conditions.

ARTICLE 8.	MISCELLANEOUS

8.1	Terms used in this Agreement which are defined in Article 1 of the General Conditions will have the meanings indicated in the General Conditions.

8.2	No assignment by a party hereto of any rights under or interests in the Contract Documents will be binding on another party hereto without the written consent of the party sought to be bound; and specifically, but without limitation, moneys that may become due and moneys that are due may not be assigned without such consent (except to the extent that the effect of this restriction may be limited by law), and unless specifically stated to the contrary in any written consent to an assignment, no assignment will release or discharge the assignor from any duty or responsibility under the Contract Documents.

8.3	OWNER and CONTRACTOR each binds itself, its partners, successors, assigns and legal representatives to the other party hereto, its partners, successors, assigns and legal representatives in respect of all covenants, agreements and obligations contained in the Contract Documents.

ARTICLE 9.	OTHER PROVISIONS (Revised 3/4/22)

9.1	It is agreed that should any dispute arise under this Contract which culminates in litigation, venue of that suit shall be in a court of competent jurisdiction sitting in El Paso County, Texas.  The court shall apply the laws of the State of Texas in construing and interpreting the terms of this Contract and the Contract Documents.

9.2	In case any one or more of the provisions contained in this Agreement shall, for any reason, be held to be invalid, illegal, or unenforceable in any respect, that invalidity, illegality, unenforceability shall not affect any other provisions and this Agreement shall be construed as if such invalid, illegal, or unenforceable provisions had never been included, and the Agreement provisions shall be read and interpreted so as to harmonize with the Agreement itself.

9.3	The captions or headings of paragraphs in this Contract are for convenience only and shall not be considered in constraining the provisions hereof if any question of intent should arise.

9.4	For NADBank-funded projects, Contractor agrees to indemnify and hold harmless North American Development Bank (NADB) and each of its directors, officers, employees, agents and representatives (collectively, “NADB’s Associated Persons”) against all claims for death, personal injury, damages, or other relief against NADB or NADB’s Associated Persons, including costs, expenses and attorney’s fees, resulting from negligence or willful acts or failure to act by the Contractor.

9.5	In accordance with Sections 552.371 and 552.372 of the Texas Government Code, the following language is included, and applicable in contracts that require or result in the expenditure of public funds of at least $1,000,000:

CONTRACTING INFORMATION.  CONTRACTOR must preserve all contracting information related to this Agreement as provided by the records retention schedule requirements applicable to the OWNER for the duration of this Agreement.  CONTRACTOR will promptly provide the OWNER any contracting information related to this Agreement that is in the custody or possession of the CONTRACTOR on request of the OWNER.  On completion of this Agreement,  CONTRACTOR will either provide at no cost to the OWNER all contracting information related to this Agreement that is in the custody or possession of the CONTRACTOR or preserve the contracting information related to this Agreement as provided by the records retention requirements applicable to the OWNER.

IN WITNESS WHEREOF, OWNER and CONTRACTOR have signed this Agreement in triplicate.  One counterpart each has been delivered to OWNER, CONTRACTOR and ENGINEER.  All portions of the Contract Documents have been signed or identified by OWNER and CONTRACTOR or by ENGINEER on their behalf.


This Agreement will be effective on                                                        , 20       .



OWNER:	El Paso Water Utilities			CONTRACTOR: 				
		Public Service Board of
		the City of El Paso, Texas								

													



By 							By 						
	    Purchasing Agent
							Name:  						

							Title:  						




Address for giving notices:				Address for giving notices:

1154 Hawkins Boulevard										
El Paso, Texas  79925
													



Date Signed 						Date Signed 					


							Federal Tax I.D. No. 				

							Agent for service or process:
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INSTRUCTIONS FOR EXECUTING CONTRACT


If the CONTRACTOR be a corporation, the following certificate should be executed:
I,                                                                               , certify that I am the                                                  of the corporation named as CONTRACTOR hereinabove; that,                                                                                        who signed the foregoing Contract on behalf of the CONTRACTOR was then,                                                         of said Corporation; that said Contract was duly signed for and in behalf of said Corporation by authority of its governing body and is within the scope of its corporate powers.





							
Corporate Seal



If the Contract is signed by the secretary of the corporation, the above certificate should be executed by some other officer of the corporation under the corporate seal.  In lieu of the foregoing certificate, there may be attached to the Contract copies of so much of the records of the corporation as will show the official character and authority of the officers signing, duly certified by the Secretary or Assistant Secretary under the corporate seal to be true copies.

The full name and business address of the CONTRACTOR should be inserted and the Contract shall be signed with his or her official signature.  Please have the name of the signing party or parties typewritten or printed under all signatures to the Contract.

If the CONTRACTOR should be operating as a partnership, each partner should sign the Contract.  If the Contract is not signed by each partner, there should be attached to the Contract a duly authenticated Power of Attorney, or other appropriate resolution or document evidencing the signer's (signers') authority to sign such Contract for and in behalf of the partnership.

If the CONTRACTOR is an individual, the trade name (if the CONTRACTOR is operating under an assumed or trade name) should be indicated in the Contract and the Contract should be signed by such individual.  If signed by one other than the CONTRACTOR, there should be attached to the Contract a duly authenticated Power of Attorney evidencing the signer's authority to execute such Contract for and in behalf of the CONTRACTOR.

************************************************************************************************************
NOTE TO SPECIFIER: (Revised 11/2/16, 10/16/20, 3/4/22)

MODIFY THE FOLLOWING CHECKLIST AS NEEDED FOR EACH PROJECT.  REMOVE BLANK ROWS WHEN DONE.
************************************************************************************************************

	CONTRACT SUBMITTAL CHECKLIST
(The following items must be submitted within 10 calendar days of the Notice of Award unless stated otherwise in the General or Supplemental Conditions)

	
	1.	Executed Agreement

	
	2.	Payment and Performance Bonds

	
	3.	Insurance Certificate and Policies.  Policies should be sent in electronic format to rguevara@epwater.org, with copy to becky.ramirez@hubinternational.com (Owner’s Risk Manager) and to Purchasing.Info@epwater.org.

	
	4.	If employees provided by leasing company, evidence of Texas State License and copy of their Worker's Compensation policy.  If no leased employees will be used, provide a letter on Contractor’s letterhead stating so.

	
	5.	Certificate of Account Status (paid franchise taxes)

	
	6.	Final/Updated (if applicable) Minority Certification and Participation Summary

	
	7.	Preliminary Schedule of Values

	
	8.	Preliminary Construction Schedule

	
	9.	Schedule of Shop Drawings

	
	10.	Trench Safety System (sealed by a Professional Engineer)

	
	11.	Trench Safety Plan

	
	12.	Stormwater Pollution Prevention Plan

	
	13.	Traffic Control Plan

	
	14.	Health and Safety Plan

	
	15.	

	
	16.	

	
	17.	



· Deliver all items to the OWNER’s Purchasing Department
· Deliver electronic copies of items 7-14 to EPWater Project Manager
		00500 - 10		(Revised 3/4/22)
